The present work aims to explore some controversial issues that arise from the relationship between Traditional Knowledge and Intellectual Property Rights. I intend to use legal anthropology strategies to achieve a substantial critique of the patent rights and highlight the importance of Traditional Knowledge. Therefore, it is necessary to consider the semantic frontier the concept of Traditional Knowledge has established in the international scenario and present the tensions that it proposes to the boundaries of patent rights. Taking into account a conflict between epistemological sources, we offer offer a critical approach of the patent rights and how the applications based on Traditional Knowledge are improper. 
Introduction
There are many regimes of knowledge and culture that our vain metropolitan imagination supposes (CARNEIRO DA CUNHA, 2009, p. 239 , translated by the author)
The TRIPS agreement 2 , signed in 1994, is commonly seen as the concretization of some proposals presented by the international community since the 1960s, especially after the creation of World Intellectual Property Organization. The main objectives were (I) to promote the protection of intellectual property at a global level and (II) to harmonize the intellectual property laws worldwide (YU, 2009) .
With an approach that pointed out to a maximization of Intellectual Property associated with economic growth, an Intellectual Property Rights perspective was predominant in the international scenario during that period. This perspective satisfied the classic metric of economic liberalism -one-size-fits-all (SILVA, 2013) -and performed a false symmetric view (CAROLAN, 2008) over the production of knowledge that lied behind the Intellectual Property discourse.
It does not require much effort to realize that the national contexts would diverge, once this symmetric view disregards the different levels of "development" or, to word it better, the different approaches of States regarding the market and Intellectual Property. Those ideas were finally questioned by the proposal that Brazil and Argentina presented at WIPO in 2004.
The proposal aimed to achieve a suitability of Intellectual Property Rights to the different contexts and realities. The referred proposal converged at the 45 recommendations 3 of the WIPO Development Agenda (NATANEL, 2009) , which were adopted in 2007 by the General Assembly. After this shift in the objectives of WIPO, many subjects were at discussion.
One particularly important is de recommendation 18th of the Development Agenda, that is:
To urge the IGC to accelerate the process on the protection of genetic resources, Traditional Knowledge and folklore, without prejudice to any outcome, including the possible development of an international instrument or instruments (WIPO, 2007) .
This recommendation sets the discussion I would like to debate: the Traditional Knowledge working as frontiers or point of tension to patent rights. To that end, I will make use of legal anthropology to present a robust approach of the concept, upon which the Based on that, I intend to get into the discussion of art. 27 of TRIPS and try to answer the following questions: What makes an invention based on Traditional Knowledge patentable?
What is the core that allows us to say about a distinctiveness that serves not only the legal requirements set forth in art. 27 but also constitutes an invention?
Despite that, to be fair with a research tradition, the words that follows do not have the intention to become true in a scientific sense, for we do not structure it into a theoretical perspective. Therefore, I prefer to take this text as an essay, incapable by nature to enter the hypothetic-inductive field. I try to reflect upon some important impasses such as: protection of Traditional Knowledge vs. innovation, bioprospection vs. biopiracy, development vs.
conservation, just to name some of them.
Without further ado, in the first part I will discuss the traditional form in the legal field and the importance of the concept of Traditional Knowledge in national and international context, trying to present a more robust approach based on anthropology. In the second and final part I want to suggest that we need to go further in the analytical field and that the old legal forms do not help to verify the accomplishment of the recommendation 18 of WIPO Development Agenda. interpret the current legal status, I take as an axiom that "'law', here, there, or anywhere, is part of a distinctive manner of imagining the real" (GEERTZ, 1983, p. 184) , which provides me with an essential tool to question the real meaning of intellectual property rights and put in the horizon what Geertz (1983) calls "different sense of law".
The Traditional Knowledge in focus
It is rather clear that to begin this discussion in the legal field is to put in question some solid barriers that constitute two different sides: one is the "real world" of the facts, and the other is the normative and sheer field of law. This view -that could be characterized as an "invented" ideology following Roy Wagner (1981) -does not provide us the ability to escape the frontier of the two sides that eventually conflict with one another. In fact, this ideology hides some of the complexity of the real world that do not operates at the level of norms and proportionate a sort of "decomplicated justice" (GEERTZ, 1983) . The case of Traditional
Knowledge is one proper example of this frontier that achieved an outstanding light in the field of Intellectual Property Rights, because its way of expression, as we shall see, does not fit into current legal definitions of patent, property, invention etc.
But it is not only because of this oppositions that the concept of Traditional Knowledge arrived at the legal field. It is necessary to go further and comprehend some interactions that I think can be exemplified by one of the first expeditions during the colonization of Spanish America, in sixteenth century. This expedition made by Francisco de Orellana went down to the Amazon river and something very interesting was described in the reports: "It is these
Tapajozes people of self-respect, often feared by the surrounding nations, because they use such poison in their arrows that only with the one to make blood, they take the life without remedy" (CARVAJAL; ROJAS; ACUÑA, 1941). One could think that this little story does not have any sort of importance. But taking it as just a factual example, an important product was "invented"
and revolutionized modern medicine.
At another place we have analyzed it (AUTOR, DATA) and remarked that although the reports were representing the sixteenth century, much can be said about the substance referenced as a "poison". Especially due to the scientific effort to discover the "right" composition of that poison, affecting research interests in the late nineteenth century and the beginning of the twentieth century. The attention of chemistry and molecular biology have long been turned to this strange but common substance, aspiring to achieve something productive and marketable. Even more remarkable is the role played by the concept at the WIPO Development Agenda, because it represents "propositions or demands from developing countries to make the international intellectual property system work in their interests rather than to coalitions involving the interests of the transnational industry based in developed countries" (POLIDO, 2013, p. 491 , translated by the author). Thus, the idea of Traditional Knowledge imposes an epistemological limit at the unrestrained advances of Western reasoning and encourage a certain flourishment of other forms of knowledge -formerly left at the veil of invisibility or constant qualified as a non-trustworthy tradition.
I called an epistemological limit because our traditional way of thinking and conceptualizing the world is not the only one possible, as I tried to infer with the epigraph. But if that is not something easy to imagine, I want to express that limit by using an explanation we find in Eduardo Viveiros de Castro anthropology, that is: to take the native seriously. That means to take the Traditional Knowledge articulated at everyday practices as a form of concept.
In other words, that implicates the impossibility to reduce it to empirical analysis or anything that disregard its abstraction as a representation, full of meaning on the context that it is used.
With the power of metaphor, Eduardo Viveiros de Castro says:
To be clear: I am not suggesting that Amerindians "cognize" differently to us, or that their "mental" categories are different to those of any other human being. Certainly, it is not a matter of imagining them as instantiating some peculiar form of neurophysiology that processes difference in a different way. inclined to think that Ameridians 6 think exactly "like us". But I also think that what they think, that is, the concepts that they deploy, the "descriptions" that they produce, are very different to our own -and thus that the world described by these concepts is very different to our own (VIVEIROS DE CASTRO, 2013, p. 484-485) .
Within this framework we can risk setting some characteristic that will constitute a normative approach of the concept of Traditional Knowledge. I understand those as forms of knowledge associated with traditional people, ranging from indigenous people to forms of cultural expression that are linked to a certain ancestry to invent and reinvent itself in direct Returning to the concept per se, we can never lose sight that this idea is invented by us and used in our legal and social constructions. Perhaps -or most certainly -it does not make any sense if we reverse the perspectives. If we could assume the perspective of the other what would be left is, I suspect, a denial in the same sense as the following:
When the writer Daniel Munduruku was asked whether he "as an Indian," etc., he cut in the act: "I am not an Indian; I am Munduruku ". But being Munduruku means knowing that there are Kayabi, Kayapó, Matis, Guarani, Tupinambá, and that these are not Munduruku, but neither are White. Those who invented the "Indians" as a generic category were the great specialists in general, the Whites, or on the other, the white, colonial, imperial, republican State (VIVEIROS DE CASTRO, 2017, p. 189, translated by the author).
Those who invented the concept of Traditional Knowledge, to establish a parallel with
Geertz, "were connoisseurs of cases in point" (GERTZ, 1983) , or the jurists themselves. But that does not mean the concept has no importance to traditional people, once they are able to rearrange and redefine some Westen perspectives in their own favor 9 . To go one step further, I
believe it to be a relational concept that involve (or is capable of) something very similar to that relation between "the observer and the observed" that Roy Wagner (1981) As a background there is an attempt to establish a long-standing dialogue in the academic field (GOMES, 2010; LACOMINI, 2007) : the need to equalize the cornerstone of intellectual property (TRIPS Agreement) and the Convention on Biological Diversity (CBD).
On one side, "the protection and enforcement of intellectual property rights should contribute Considering that discussion, the conservation of biological diversity is the conservation of traditional forms of cultural expression and their knowledge, given the interrelation expressed above. Nevertheless, art. 8 J of the CBD further emphasizes that the parties should promote the conservation in situ:
Each Contracting Party shall, as far as possible and as appropriate:
(j) Subject to its national legislation, respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and practices (BRASIL, 1998) In other words, this means that traditional plant knowledge associated with the biodiversity of megadiverse countries is the basis for the production of large and important drugs throughout the West.
Likewise, it seems to me that a certain normativity of the concept of traditional can be drawn from the framework set above. This is of highest importance, as has already been pointed out, but the conflicts highlighted in the introduction appears. Associated with the logic of development is that of innovation, and, given the importance of traditional forms, protecting it is to provide space to other practices to emerge as also innovations and, thus, enlarging legal There is no need much effort to see that in the end we are witnessing an exhaustion of the very sources of our modern "innovations", at least in the pharmaceutical and therapeutic fields. Hence to think the opposite terms highlighted is, from a perspective of hermeneutic anthropology, to rethink them. In any case, to rethink that these oppositions show another exhaustion, the one of the old legal categories that are unable to define new perspectives that arise from the boundaries imposed by concept of Traditional Knowledge.
Nonetheless, if the view presented until now could be qualified as positive, in recent years there has been a great loss of certain rights achieved through social struggles by traditional people. Brazil seems to have left aside the interests that culminated in the Development Agenda, 13 I refer to the emphasis given by the Special Rapporteur on the rights of indigenous peoples on a special mission to Brazil. Specifically, to item C of the report. Acuri".
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Given that the sense of justice is very clear at the norm, it is still valid to point out that some scientific investigations are trying to review the legislative process to verify the hypotheses that the true social agenda of traditional people was not adopted (AUTOR, DATA). 19 At Brazil, like Spain and other countries, the President has the power, given by the Constitution, to establish some norms that latter must be approved by the Congress. 20 Translated by the author from: ROUSEFF, Dilma. Discurso da presidenta. Brasília-DF, 20 mai. 2015. Available at: http://www.biblioteca.presidencia.gov.br/presidencia/ex-presidentes/dilma-rousseff/discursos/discursos-dapresidenta/discurso-da-presidenta-da-republica-dilma-rousseff-durante-cerimonia-de-sancao-do-novo-marcolegal-da-biodiversidade-que-regulamenta-o-acesso-ao-patrimonio-genetico-e-ao-conhecimento-tradicionalassociado-brasilia-df. sharing" (BRASIL, 1994, translated by the author). The higher amount of representation that traditional people could achieve is 13,3% of the body of CGen.
Important issues set in the National
Therefore, a paradox emerges but with different regard from those at the binging: there is a distancing approach presented at the Development Agenda and the laws promulgated at Brazil.
Certain that the history of the traditional people is marked by struggles and resistance, we should be concerned about an institutional context in which the legal forms reinforces the boundaries of what is considered valid knowledge without enlarging its own approach. In this position, I would like to borrow a passage of Roy Wagner and adjust it to our context:
which never leaves the boundaries of its own conventions, which disdains to invest its imagination in a world of experience, must always remain more an ideology than a science" (WAGNER, 1981, p. 13 ).
Nevertheless, considering this scenario, it is important to enter the issues of international patent law and discuss the questions formulated initially.
The limits of Patent Law
a biodiversidade nacional. Available at: https://mobilizacaonacionalindigena.wordpress.com/2015/03/20/mocaode-repudio-dos-povos-indigenas-povos-e-comunidades-tradicionais-e-agricultores-familiares-aos-setoresempresariais-envolvidos-na-elaboracao-e-tramitacao-do-projeto-de-lei-que-vende-e-destroi-a/. If conjecturing an answer to the problems raised above is quite complex -specially the dismantling of Traditional Knowledge after year of struggle to achieve its normativity and impose the epistemological limit as we called it -, I believe it is only possible if we consider the perspective of the traditional peoples, which will enable the resumption of intercultural dialogue. However, still remains the challenge to understanding the patent right in this properly "frontiered" relationship. If the national and international debate focused heavily on the concept of Traditional Knowledge and the possibilities for innovation, I would like to dedicate this section to discussion of the semantics of patents and how Traditional Knowledge challenges some old categories.
As varied as the national legislations can be, the central prerequisites to the conception of patent monopoly remains the same and are placed by the fulfilment of three characteristics presented in article 27 of TRIPS agreement. Those characteristics states that the invention shall be new, involve an inventive step and are capable of industrial application. In order to have an invention that may be protected by patent rights, it is necessary to fill all the requirements cumulatively, which goes through the expert review involved in the analysis of the different local offices.
It is necessary to note that the configuration of patent system, including the fulfillment of the prerequisites, take as their founding core the technical element. In other words, the expert review of novelty, industrial applicability and inventive step rests on the technical verification of the invention, specifically described in the descriptive report.
The novelty prerequisite is one that evaluates if the technical solution described does not exist in the public domain, that is: the novelty is not available in the state of art. In contrast, the inventive step observes the invention under the lens of non-obviousness, that is: "which is not evident or obvious from the state of art, when ascertained by an expert" (CHAMES, 2005, p. 4 , translated by the author). Finally, industrial application has a pragmatic character in relation to the invention, requiring, in other words, a utility of the invention in an industrial chain of production; a certain "susceptibility of use or industrial application" (CARVALHO, 2009, p. 98 , translated by the author).
This points to a difficult task, since the invention that presents these prerequisites must be granted, revealing that grating a patent means only a certification of technical elements, not a substantial evaluation through the real meanings of the knowledge presented in the patent application. How then can one say that a patent which has as its background Traditional These problems were, and still are, the crucial points of the conflict between the authors 23 who defend the impossibility of patenting the Traditional Knowledge (SHIRAISHI DANTAS, 2008) and the authors who defend its possibility (DOWNES , 2000) . I think it is a conflict or a dispute over the technical elements, precisely because it is what guarantees the balanced fulfillment of the prerequisites of an invention. No empirical work really discusses this point, which does not mean that the Law is not subject to the modulations of the technical or the advances on the technical world. As Supiot warns us, it is a question of "understanding that law and technology participate in the same culture and advance at the same pace" (SUPIOT, 2007, p.140 , translated by the author).
In my view, the technical element of a patent has no value. The value of it derives from the meanings we offer to it, therefore: it is not an immanent characteristic, but an attribute that the field of Law places. Clearly, it is the development of techniques that offer a transformation of Law imbued in a constant relationship of conceptual transformation, for example: one did not have to think legally or legislate about conditions related to artificial intelligence before its existence.
I think it is not enough a mere verification 24 of prerequisites, because it is incapable of understanding the conceptual extensions that may be involved in the invention. "The technical object is distinguished from the natural object by the fact that its meaning comes from the man who models and uses it" (SUPIOT, 2007, p. 140, translated by the author) . This means that we must bear in mind our conceptual limitations in characterizing a patent that involves Traditional Knowledge, since it is not only our sense expressed but also perspectives that cannot be sharped as a simply natural object. To make things clearer, it is not possible, as did Loren Miller, to apply for a patent invention on a particular strain of Ayahuasca, arguing that it was possible to apply since there were no records in the public domain on such invention (FECTEAU, 2001 After all, before even thinking about compensation and accountability regimes -which to a certain extent is represented by the influential ABS regime in the Convention on Biological Diversity, the Nagoya Protocol and the Law number 13.123/15 -one have to wage a debate on the frontiers of our westernized knowledge and how we are unable to comprehend what transcends our everyday legalism, and much more is needed than merely verification of the language presented by the questions of inventive step, industrial applicability and novelty.
Conclusion
Returning to the debate on intellectual property and patent law and their relationship to Traditional Knowledge, the conclusion possible is that traditional patent law promotes a legitimating of just one sort of "science", and that is the one in advantage with the technical element present in legal categories. In this way, the sense of protection through a patent does not interfere in the plunder of knowledge. To be sure, if there is a dismantling of the concept of traditional through preexisting legal categories, what would rest is an empty concept without any capacity to change the ongoing process of biopiracy. Reducing traditional practice to industrial applicability, inventive step, and novelty is too easy -and politically iniquitous.
PIDCC, Aracaju/Se, Ano VIII, Volume 13 nº 01, p.220 a 239 Fev/2019 | www.pidcc.com.br Thus, to strengthen the concept is to promote recognition in the legal sphere of social struggles perpetrated by traditional peoples and communities. The institutionalization of the concept was the institutionalization of certain recognition, allowing the establishment of epistemological and normative boundaries to the predatory advances on Traditional
Knowledge. In extent, this contributes to the scientific advance, since it is extrapolated to zerosum. But adopting simply technical verification in patents related to Traditional knowledge is the same that telling us that all the WIPO Development Agenda effort does not have any impact in the subject matter.
As we tried to demonstrate, there are immanent contradictions in patent law that would not mean anything if they could reverse the perspective, that is, the perspective of traditional peoples and communities. We should discuss and rethink our model and dare to ask ourselves a little more, that is, what would become of us classifiers if we are one day the classified? To end with the conceptual paradigm that sustains us: " We need, in the end, something rather more than local knowledge. We need a way of turning its varieties into commentaries one upon another, the one lighting what the other darkens" (GEERTZ, 1983, p. 233 ).
